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Gibraltar Electro Medical Services, Lien claimant herein, humbly submits its Petition for Sanctions and Costs to this Honorable Court to impose sanctions, and award costs, in accordance with California Code of Regulations (CCR) §10561 and/or Labor Code (LC) §5813, for the defendants failure and/or refusal to comply with the legally indisputable requirement to serve medical reports relating to the above claim, upon demand, pursuant to California Code of Regulations CCR §10608(a).

STATEMENT OF THE FACTS

Applicant, while employed by defendant, claims to have sustained injury arising out of and in the course of employment.  At the time applicant claims to have suffered the industrial injury, the defendant, was the carrier.

Lien claimant, Gibraltar Electro Medical Services (hereafter GEMS), at the request of the treating physician, provided treatment to the above-indicated applicant.

GEMS submitted billing to the defendant for each date of service, along with a cover letter demanding that, “in the event you choose to deny payment for our services, provide us with copies of all physician reports pursuant to CCR §10608(a).” (See, Exhibit(s) ‘      ’ of the Lien packet)

 In addition to the demand outlined in the aforementioned cover letter, each individual bill for each date of service, sent via certified return receipt mail, was stamped with the following demand: DEMAND IS HEREBY MADE FOR SERVICE OF ALL MEDICAL REPORTS PURSUANT TO CCR 10608(a). (See, Exhibit(s) ‘     ’ of the Lien packet) 

The defendant refused to comply with the demand for medical reports within the mandated time frame of six (6) days from receipt of each demand.

The above named defendant objected to the services furnished by GEMS, and denied payment.  When objecting, the defendant did not provide lien claimant with any medical reports. (See, Exhibit(s) ‘     ’ of the Lien packet) Subsequently, during the course of treatment, the defendant failed to provide lien claimant with any newly received medical reports.

Lien claimant GEMS filed a DWC Form 6 (Green Lien), along with correspondence demanding service of all medical reports in defendants possession. (See, Exhibit(s) ‘     ’ of the Lien packet)  The defendant refused to serve GEMS any medical reports in response to this demand.

On       GEMS made an appearance at a lien conference. At that time the defendants had still not served any medical reports. Lien claimant expended a total of       hours going to and from and appearing at that lien conference.  Lien claimant was unable to participate because the defendants had still not served any medical reports on the lien claimant.  At that time, the Court issued an order for defendants to serve medical reports on lien claimants. (See the “minutes of hearing” in the court file)

MEMORAMDUM OF POINTS AND AUTHORITIES


The California Constitution specifically has vested the legislature with the power to create and enforce a complete system of workers’ compensation and “that the administration of such legislation shall accomplish substantial justice in all cases expeditiously, inexpensively, and without incumbrance of any character, all of which matters are expressly declared to be the social policy of this State…” See, California Constitution, Article XIV, Labor Relations, Section 4, Workers’ Compensation.  (Italics added.)

I

DEFENDANT FAILED/REFUSED TO SERVE MEDICAL REPORTS

Effective January 1, 2003, CCR §10608 was amended and renamed.  CCR §10608 is now titled, “Filing and Service of Physicians’ Reports.”  As part of the amendments, subsection (a) was added.  Subsection (a) clearly defines the obligations of a party receiving a demand for copies of physicians’ reports relating to the claim:

After the filing of an Application for Adjudication, if a party is requested by another party or lien claimant to serve copies of physicians’ reports relating to the claim, the party receiving the request shall serve copies of the reports on the requesting party or lien claimant within six (6) days of the request; the party receiving the request shall serve a copy of any subsequently-received physicians’ report within six (6) days of receipt of the report.


CCR §10608(a) (effective 1/1/2003)


The “Statement of Reasons for Repeal, Amendment and Adoption of Regulations” issued by the State of California, Department of Industrial Relations, Workers Compensation Appeals Board, explained the “Problems Addressed” by amendment (a) to CCR §10608, “In order for parties and lien claimants to be adequately prepared to assert their claims, they must be able to obtain copies of medical reports obtained by other parties.”

(http://www.dir.ca.gov/WCAB/WCABRegulations/NoticeOfAdoption_10301_10999.doc at page 34)


In regards to the “Specific Purpose and Basis of Amendments to Section 10608,” the regulated public was informed as follows: 

Prior to this rulemaking, § 10608 included language that applies different procedures to cases where the injury occurred prior to January 1, 1990, or on or after January 1, 1994, and cases where the injury occurred during 1990 through 1993.  The WCAB deleted that language because there are very few remaining cases in which the injury occurred during 1990 through 1993, and because continuing to have a different procedure in those few cases caused confusion among the regulated public and the WCAB’s staff.

The WCAB has amended §10608 to add a requirement that a party who receives a request for service of medical reports from another party or lien claimant shall serve the reports within six days of the request and shall serve copies of any subsequently received report within six days of receipt of the report.  At the same time, the WCAB has deleted language from §10608 that included a similar requirement for cases involving injuries occurring during 1990 through 1993, and language from §10615 that included a similar requirement for service of reports after a final decision.  These changes were necessary so that a single rule for service of medical reports is applicable in all situations, and for clarity and conciseness.”

(http://www.dir.ca.gov/WCAB/WCABRegulations/NoticeOfAdoption_10301_10999.doc at page 34)  (bolding added)


The “Final Rules of Practice and Procedure” and the “Statement of Reason to Repealed, Amended and Adopted Regulations” can be viewed and downloaded from the Internet at the California Workers Compensation Appeals Board official website located at: http://www.dir.ca.gov/WCAB/WCABRegulations/WCABRegs.html  

II

DEFENDANT’S FAILURE/REFUSAL TO SERVE MEDICAL REPORTS

JUSTIFIES COSTS AND/OR SANCTIONS PURSUANT TO CCR §10561/LC §5813

CCR §10561 now mandates the “payment of reasonable expenses, including attorney’s fees and costs and, in addition, sanctions as provided in Labor Code section 5813.”  C.C.R.§10561.


Specifically, “Failure to timely serve evidentiary documents, including but not limited to medical reports pursuant to rule 10608, shall be deemed a bad faith action or tactic that is frivolous or solely intended to cause unnecessary delay unless that failure resulted from mistake, inadvertence, or excusable neglect.”  CCR §10561 (as amended, effective 1/1/2003) (bolding and italics added)  

The provisions of the Labor Code define the word “shall” as mandatory, and the word “may” as permissive.  L.C. §15.

In the case of In Re Alleged Contempt of State Compensation Insurance Fund, W.C.A.B., 40 CCC 674 (1975), (Misc. No. 9,) an en banc decision of the WCAB. The court determined that failure of State Insurance Compensation Fund (SCIF) to serve medical reports, pursuant to CCR §10608, was contemptuous in that “there is disregard by State Compensation Insurance Fund of the Workmen’s Compensation Appeals Board’s rules of practice and procedure.”  Id. at 675.


SCIF claimed that the delay in service of medical reports “was not willful because the delay was occasioned by the absence of key personnel, excessive work load and ‘inadvertent clerical delay inherent in operating a large office.’”  Id. at 676.


In addressing the explanation offered by SCIF the en banc panel explained, “The Board cannot agree that this explanation makes the noncompliance with the Board’s rules any less willful.  The term willful as pertaining to contempt is not limited to deliberate disregard of the Board’s rules, but includes “an indifferent disregard of the duty to obey them.” In re Karpf, (1970) 10 Cal. App. 3d 355, 372, 88 Cal. Rptr. 895,


In addition to an insurance carrier being held accountable for the failure to timely serve medical reports, it is clear that an attorney of record for an insurance company can also be held accountable.  In the case, In Re Alleged Contempt of Michael James Moriarty, W.C.A.B. 46 CCC 488, (1981), (Mis. No. 146), another en banc panel found that the defense attorney was guilty of two (2) counts of contempt for failing to timely serve medical reports.

In the present case, the defendants failed and/or willfully refused to comply with CCR §10608(a).  Lien claimant made appearances at the lien conference on      .  Lien claimant was unable to participate at this hearing because the defendant had not served the medical reports. A lien conference is now rescheduled and defendants are ordered to serve the medical reports on the lien claimants.  This refusal to serve medical reports has resulted in the lien claimant not having his case heard by the Court “expeditiously, inexpensively, and without incumbrance of any character.” (California Constitution, Article XIV, Labor Relations, Section 4)(italics added)


Additionally, as a result of the defendant’s failure/refusal to provide the medical reports upon demand, advocates for the representative for the lien claimant, as well as the Court itself, unnecessarily wasted precious time, and increased the docket load of the WCAB.

Along with this petition, lien claimant submits declarations outlining the time spent at hearings in which the lien claimant was unable to participate because that had not received the requested medical reports.  Accordingly, Pursuant to CCR 10561, lien claimant GEMS seeks costs in the amount of $     .  Also, Lien claimant requests attorney fees for the preparation of this petition. 

III

CONCLUSION

Lien claimant respectfully requests that (1) The court issue an order sanctioning defendants for bad faith tactics, (2) that the court issue costs to the lien claimant due to the Defendant’s failure/refusal to comply with the Rules and Regulations of the WCAB, in the amount of $      and (3) that the court award attorney fees in the amount of $400.00 for time spent drafting and filing this petition. 

Dated: July 5, 2005
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DECLARATION OF      
1. I am an attorney at law duly admitted to practice before all the courts of the State of California and attorney for Gibraltar Electro Medical Services. 

2. I expended 2 hours in the preparation and filing of this Petition for Sanctions.

3. I have practiced Workers’ Compensation Law, Criminal Law, and Civil Law for 11 years.   My hourly rate charged for legal services is $200.00 per hour. 

4. Accordingly, Gibraltar Electro Medical Services is entitled to reimbursement in the amount of $400.00 for expenditures made for legal fees in drafting and filing this petition. 

I declare under penalty of perjury under the laws of the state of California that the foregoing is true and correct to the best of my knowledge. 

Dated:  July 5, 2005







_____________________________








     
DECLARATION OF      
1. I am a       for Gibraltar Electro Medical Services.

2. I expended       hours traveling and appearing at a hearing on       in the above entitled case. 

3. I have been a       for       years and I have worked in the Workers’ Compensation industry for       years. 

4. At my current level of competency my hourly rate for appearing at hearings before the Workers’ Compensation Appeals Board is $     .

5. Accordingly, Gibraltar Electro Medical Services is entitled to reimbursement for wasted appearances in the amount of $     .

I declare under penalty of perjury under the laws of the state of California that the foregoing is true and correct to the best of my knowledge. 

Dated: July 5, 2005







_________________________
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